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Summary 
Being under the influence of alcohol at work or during working hours is dealt with as 
misconduct. On the other hand, in a case where an employee suffers from alcoholism, such 
a case is treated as incapacity due to ill health. The possibility of overlap between the two 
has contributed to a misconception. Alcoholism cases, are at times, incorrectly treated as 
misconduct. The same applies to cases of being under the influence of alcohol where such 
cases would be treated as incapacity instead of being treated as misconduct. 
The distinction between alcoholism and being under the influence of alcohol was made clear 
in Transnet Freight Rail v Transnet Bargaining Council C644/2009 [2011] ZALCJHB (4 
March 2011) where the Labour Court held that employers have an obligation of assisting 
employees who suffer from alcoholism with counselling and rehabilitation. Such an obligation 
does not arise when an employee, who is not an alcoholic, comes to work under the 
influence of alcohol.  
Whilst the nature of work is taken into consideration in determining whether an employee is 
under the influence of alcohol or not, the major cause of disharmony in the determination is a 
common defence of having consumed alcohol during a night before and whether the 
physical observations combined with positive breathalyser test results or on their own are 
indicative, on the balance of probabilities, that an employee is under the influence of alcohol 
or not. There is no need for an employee to injure himself or herself or other employees 
before a determination is made that he or she is under the influence of alcohol. Physical 
observations combined with breathalyzer test results, can be indicative of an employee that 
is being under the influence of alcohol. The nature of work should be an aggravating or 
mitigating factor rather than a determining factor of guilt.  
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  Chapter 1 
                                                    Introduction 
1 1 Background and rationale for the study 
It is possible to misunderstand the distinction between alcoholism and being under the 
influence of alcohol and this may pose a challenge for a decision-making process in the 
employment relationship. Alcoholism is dealt with as an illness whereas being under the 
influence of alcohol at work or during working hours is viewed as misconduct.  
The leading case in the distinction between alcoholism and being under the influence of 
alcohol is Transnet Freight Rail v Transnet Bargaining Council.1 In this case Ms Louw, 
an employee of Transnet Freight Rail, whose duty involved directing trains, was 
dismissed for being under the influence of alcohol whilst at work. Her defence was that 
she drank a lot the previous night as something was frustrating her. According to the 
arbitrator, she should have been taken through the company’s employee assistance 
programme, instead of being dismissed. According to the Labour Court the arbitrator 
erred seriously by not making a distinction between alcoholism and being under the 
influence of alcohol. The arbitration award was therefore reviewed and the dismissal 
was upheld. Had the employee made a claim of being an alcoholic the outcome of the 
case might have been different.2 
Alcoholism and being under the influence of alcohol are dealt with under different 
provisions of the Labour Relations Act (the LRA).3 An employee who is under the 
influence of alcohol at work or during working hours is considered to have committed 
misconduct and may be charged for such misconduct in line with items 3,4 and 7 of 
Schedule 8 of the Code of Good Practice: Dismissal of the LRA.4 On the other hand, 
according to item 10(3) of Schedule 8 of the Code of Good Practice: Dismissal of the 
LRA,5alcoholism is a form of incapacity. The employer may therefore offer counseling 
and rehabilitation programme for the affected employee.  
An employer has no obligation to assist an employee who is not an alcoholic but comes 
to work being under the influence of alcohol as it was held in Builders Trade Depot v 
Commission for Conciliation, Mediation and Arbitration. 6  
 
                                                             
1    [2011] ZALCJHB 15. 
2   Grogan ”Driven to drink misconduct or incapacity?” 2012 Employment Law Journal. 
3   66 of 1995. 
4   66 of 1995. 
5   66 of 1995. 
6   [2012] 4 BLLR 343 at para 35. 
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1 2 Problem Statement 
There is overlapping between alcoholism and being under the influence of alcohol as 
what may have started as incapacity initially may change to be misconduct.7 The timing 
of disclosure by an employee and his reaction to an offered assistance seem to play a 
big role in dealing with the overlapping. To a large extent there has been a reliance on 
employer policies in adjudicating matters that may have to do with the overlapping and 
this may not be good for the harmonisation of the law. 
Coming to a determination of whether an employee is under the influence of alcohol 
requires a proof on the balance of probabilities that the employee was impaired from 
performing his duties with the required skill. There seems to be a disharmony in the case 
law as to what constitutes this proof.  
1 3 Research questions  
1 3 1  What constitutes alcoholism? When can an employee be said to be alcoholic? 
1 3 2 What constitutes being under the influence of alcohol? What is the test that is used 
to determine whether an employee is under the influence of alcohol? 
1 3 3 What are the challenges relating to distinguishing alcoholism from being under the 
influence of alcohol? What approach has been followed by the courts in 
distinguishing being under the influence of alcohol from alcoholism? 
1 4 Purpose of the treatise  
The purpose of the treatise is to expose the above mentioned gaps in the law and make 
recommendations for the strengthening of the law regulating alcoholism and being under 
the influence of alcohol at the workplace.  
1 5 Research Methodology 
       The methodology that was used in this research was mainly a desktop research with 
more focus on statutory provisions and case law. Journal articles, website publications 
and books were also utilised.  
1 6 Summary of chapters 
  Chapter 2 deals with being under the influence of alcohol. The identification process 
including tests and observations is also discussed. The complexity of how to make a 
determination that an employee was under the influence of alcohol is explored. Possible 
                                                             
7   Portnet and South African Transport and Allied Workers Union Private Arbitration (AMM SA 000585). 
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charges and defences are also discussed. Chapter 3 deals with the question of the 
appropriate sanction. Applicable cases, the nature of working environment, the seniority 
and status of an employee are looked at. Chapter 4 deals with alcoholism. The question 
of dealing with alcoholism disclosures during the hearing and arbitration proceedings is 
also discussed. Chapter 5 deals with the distinction between alcoholism and being under 
the influence of alcohol. The overlapping between alcoholism and being under the 
influence of alcohol is discussed. In chapter 6 there is a critical analysis of case law as it 
relates to alcoholism and being under the influence of alcohol. Chapter 7 concludes the 
discussion. 
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Chapter 2 
Being under the influence of alcohol 
2 1 Introduction 
The word that is largely used for being under the influence of alcohol is intoxication and 
the International Labour Organisation defines it as: 
“A condition that follows the administration of a psychoactive substance and 
results in disturbances in the level of consciousness, cognition, perception, 
judgment, effect, or behaviour, or other psychophysiological functions and 
responses. The disturbances are related to the acute pharmacological 
effects of, and learned responses to, the substance and resolve with time, 
with complete recovery, except where tissues damage or other 
complications have risen.”8  
From the above definition it is unambiguous that the consumption of alcohol must result 
in some form of disturbance largely known as impairment. The law is conflicting on this 
area in that there is a view that suggests that in order for an employee to be under the 
influence of alcohol there must be Impairment that will result in inability to do the work 
with the required skill.9 According to this view, physical symptoms combined with 
breathalyzer tests results are not sufficient to prove impairment. For instance if the 
employee worked for some time, it may be one and half hour before being caught and 
his defence is that the indications of an intoxicated person are based on the alcohol that 
was consumed a night before has more chances of being found not guilty for there 
would be no other proof of impairment apart from physical observations and positive 
results of breathalyser test. 
On the other side, being under the influence of alcohol can be detected through physical 
observations and breathalyser test results. This view does not take into consideration 
the amount of time an employee worked before being caught. The impairment on this 
view is not based on an employee being unable to perform his or her duties, physical 
symptoms on their own or combined with positive breathalyser test results are sufficient 
proof that an employee is being under the influence of alcohol.10 
The harmony of the law in this area is essential, especially when dealing with a common 
defence of having consumed an alcohol a night before. Giving access to an employee 
who is under the influence of alcohol is prohibited by General Safety Regulations.11  
                                                             
8    S 1.3.1. of the ILO Code of Practice on Management of Alcohol-and Drug-Related Issues in the  
     Workplace. 
9    Astore Africa (Pty) Ltd v CCMA   ( LC) (unreported)  2007-08-31 Case no JR 1895/05 at para 33. 
10   Exastics-Pet (Pty) Ltd v Patelia  [2006] JOL16567 (LC) at para 12. 
11   S 2A (1) of Reg1031 of 1986-05-30. 
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       Being under the influence of alcohol is a misconduct and should be dealt with as such. 
However, the question of a distinction between alcoholism and being under the influence 
of alcohol will always come to the fore when any of the two are discussed as it has been 
reflected above that there is a thin line between the two. It is not surprising that a claim 
of alcoholism is common as a defence by the employees and the understanding of the 
distinction is necessary in dealing with such defence. 
2 2 The identification process 
The most commonly used methods of identifying an employee who is being under the 
influence of alcohol is through the clinical observations and breathalyzer tests.  Clinical 
or physical observations such as red eyes; smelling of alcohol; slurred speech; unstable 
walk and aggressive behaviour are indicative that the employee is under the influence of 
alcohol. The breathalyzer test is an indicator of the presence of alcohol in the blood. 
These identifying tools do not indicate the degree of intoxication but are mere indicators 
that the employee is under the influence of alcohol and that may be enough.12 The 
challenge is the contrary view that suggests that this kind of proof is not sufficient when 
compared against the defence of having consumed alcohol a night before. This is the 
area where there is disharmony and inconsistency in the case law.13 
2 2 1 Juxtaposition of Exastics-Pet (Pty) v Petalia and Astore Africa (Pty) 
Ltd v Conciliation for Mediation, Mediation and Arbitration 
(i)  Exastics-Pet (Pty) Ltd v Patelia 14  
This case concerned an application for a review of the arbitration award, in which the 
commissioner wanted proof that the employee was under the influence of alcohol. 
According to the commissioner’s decision the physical observations and the positive 
breathalyser test results were insufficient. 
Mr. AJ Kacznowski was dismissed on 11 November 2003 after coming to work under the 
influence of alcohol. What made the employer to come to the conclusion that he was 
under the influence of alcohol were the physical observations and the breathalyzer test 
results. The employee’s defence was that he was not drunk to the extent that he could 
not perform his duties and the fact that when he requested the blood test to prove his 
innocence the employer refused.  
                                                             
12    Miscke “Being under the influence of alcohol: a new decision” (28 June 2012)  
http://wwwupra.irnetwork.co.za/nxt/gateway.dll//mma4/w5pla/sjzma/tjzma?f=templates$fn  (accessed 
2015-03-15) 1. 
13    Grogan Workplace Law (2014) 261. 
14    Supra. 
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It was common-cause in the arbitration proceedings that the employer had just to prove 
that the employee was under the influence of alcohol, there was no need to prove that 
he was drunk.15 Contrary to this common-cause issue the arbitrator required proof that 
the employee was impaired, a mere proof of alcohol existence beyond the legal limit 
through physical observations and breathalyzer test was not sufficient to him. It is for this 
reason that the Labour Court held that the arbitrator required a very high standard of 
proof as he could not accept the refusal of employee’s request for blood test.16 The 
decision of the arbitrator was viewed unreasonable hence it was reviewed and set aside 
and substituted with the finding that the dismissal of the employee was fair. 
The decision of the Labour Court implies that there is no need to prove the degree of 
intoxication when the employee is charged with being under the influence of alcohol, as 
long as some of physical observations are present and or the level of alcohol in the 
breath is above the legal limit.17 
(ii) Astore Africa (Pty) Ltd v Commission for Conciliation, Mediation and 
Arbitration18 
This case is the direct opposite of the above judgment in that the Labour Court agreed 
with the commissioner who viewed the dismissal of the employee who was dismissed for 
being under the influence of alcohol as unfair since the employer could not prove that 
the consumption of the alcohol by the employee impaired him from performing his 
duties.  
The decision by the commissioner was upheld despite the uncontested evidence of 
positive alcohol test and physical observations. The commissioner took the matter too 
far to the extent that he required proof that the employee was so impaired as a result of 
his drunken state, yet the Labour Court agreed with his approach.19 
The implications of this judgment are that employees can remain at work being under 
the influence of alcohol as long there is no proof that they cannot properly perform their 
duties. In the case of this employee as he was a driver, the way of proving his 
impairment would have been the swerving of a vehicle or accident, contrary with what 
was said in National Union of Metal Workers of South Africa on behalf of Davids and 
Bosal Africa (Pty) Ltd where the commissioner upheld the dismissal of a crane driver 
who performed his duties properly before it was detected that he had alcohol in his blood 
                                                             
15    Para 5 of the judgement supra. 
16    Para 14 of the judgement supra. 
17    Mischke http://www.irnetwork.co.za/nxt/gateway.dll/mma4/w5pla/sjzma/tjzma?f=templates$fn...1. 
18    LC (Unreported)  2007-08-31 Case No JR 1895/05. 
19    Para 18 of the judgement supra. 
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far above the legal limit.20 The rationale behind the decision was an analogy that was 
used by the arbitrator whereby he portrayed the state not being able to arrest drivers 
that are under the influence of alcohol until they have caused accidents. Being mindful 
that arbitration awards are not binding to other commissioners and judges, there was 
correct interpretation and application of the law when Eaxastics-Pet (Pty) Ltd v Patelia 
supra referred to this award in paragraph 11 of the judgment. 
The issue of impairment also guided the Labour Appeal Court in Tanker Services (Pty) 
Limited v Magudulela in that it was held in order for an employee to be under the 
influence of alcohol the faculties should be disturbed to the extent that the employee is 
unable to perform work with the skill required.21  The difference is the inference given on 
the presence of physical symptoms of an intoxicated person and the inference that was 
drawn on Magudulela’s refusal to do a breathalyser test. The Labour Appeal Court 
attached the presence of physical symptoms of a person who is found drunk in 
Magudulela and refusal to do breathalyzer test inference to the nature of work of the 
employee, who was a driver of a heavy vehicle with dangerous substances and 
concluded that on the balance of probabilities he was unable to do work with the 
required skill. The Labour Appeal Court therefore held that he was under the influence of 
alcohol. There was no evidence of impairment in addition to the presence of physical 
symptoms of an intoxicated person and inference drawn on refusal to do the test. 
In Astore Africa (Pty) Ltd v Commission for Conciliation, Mediation and Arbitration supra 
the court wanted evidence of impairment apart from the presence of physical 
observations and breathalyzer test results. The Labour Appeal Court decision in Tanker 
Services (Pty) v Magudulela supra should have served as the authority especially when 
considering that the employee in Astore Africa (Pty) Ltd v CCMA was a driver of a 
vehicle, whatever size. The reason for saying this is that a vehicle is dangerous to its 
driver and the other people. On the issue of breathalyzer test on Tanker Services (Pty) 
Ltd v Magudulela an inference was drawn, yet the employee in Astore Africa (Pty) Ltd v 
CCMA the employee tested positive.  
2 3 The nature of charges and possible defences 
With regard to workplace alcohol rules, there may be rules that prohibit possession of 
alcohol at work, drinking of alcohol during working hours, being under the influence at 
work.22 There might be a rule about alcohol level exceeding a legal limit.23 Emanating 
                                                             
20    [1999] 10 BALLR 1240 (IMSSA). 
21    [1997] 12 BLLR 1552 (LAC). 
22    Grogan Dismissal 190. 
23    Mishke “ From Intoxication to Addiction: Dealing  with Alcohol-Related Offences in the Workplace”  2004  
8 
 
from these rules an employee may be charged for: possession of alcohol at work or 
during working hours, drinking alcohol at work or during working hours, amount of 
alcohol in the blood exceeding a legal limit and being under the influence of alcohol. For 
the sake of this discussion it is proper to focus on being under the influence of alcohol 
and possible defences as the reaction to this charge.  
The evidence required in this charge would be to prove that there has been impairment 
to the extent that the employee was incapable of performing duties with the skill 
required.24  
2 3 1 Possible defences 
(i) Alcoholism 
This type of defence is very common. Although it has to do with the distinction between 
alcoholism and being under the influence of alcohol, the reality is that in a number of 
arbitration hearings employees with this type of defence receive some form of sympathy, 
for instance in Superstore Mining (Pty) Ltd v Commission for Conciliation Mediation and 
Arbitration an employee who was dismissed for being under the influence of alcohol in 
breach of the company policy pleaded guilty in the disciplinary hearing but advanced a 
defence that he was an alcoholic but did not inform the employer before he was caught 
as per the employer policy, nor did he produce evidence in the hearing that he was an 
alcoholic.25 The arbitrator was persuaded by his defence and held that when this claim 
of alcohol dependency was made, the employer should have suspended the hearing for 
investigations. On this reason alone he found procedural and substantive unfairness. 
The Labour Court viewed the decision as unreasonable in that the case differed from 
Black Mountain v CCMA supra in the sense that Black Mountain had a policy that 
required the disciplinary proceedings to be suspended and the employee caught being 
under the influence of alcohol to be referred to a social worker as to find out whether 
there is no existence of alcohol dependency. In Superstone Mining employees have to 
volunteer the information of alcohol dependency before being caught under the influence 
of alcohol. Even if an employee has failed to disclose before the hearing the law does 
not prevent the employee to back-up his claim of alcoholism and in all fairness the 
chairperson of the disciplinary hearing appears to have done this. Even though in 
arbitration a proof of alcoholism was required the employee submitted a letter from 
SANCA reflecting that the employee was not committed to abstain from drinking 
                                                                                                                                                                                     
      14 Contemporary Labour Law 91. 
24    Grogan Workplace Law 260. 
25    [2013] ZALCCT 42 (LC) at para 13. 
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alcohol.26 This evidence should have worked against him. It is for these gaps that the 
award was reviewed and substituted with a decision that the dismissal was fair. 
There should be no confusion on the area after the decision in Transnet Freight Rail v 
Transnet Freight Bargaining Council supra whereby a distinction between alcoholism 
and being under the influence of alcohol was made clear. 
2 3 2 Drinking a night before 
Employees are at times trapped by the defence of saying they drank a night before as if 
the charge is about consumption of alcohol on duty or during working hours, yet the 
charge is about being under the influence of alcohol whilst on duty. As discussed above 
the law is also conflicting in this area in that there are Labour Appeal Courts decisions 
that differ sharply in this regard. These are the decisions in Tanker Services (Pty) 
Limited v Magudulela supra and Trentyer (Pty) Limited v National Union of Metal 
Workers of South Africa.27 
In Tanker Services (Pty) Limited v Magudulela, Magudulela a former employee of 
Tanker Services (Pty) Limited who was dismissed for being under the influence of 
alcohol though he defended himself by saying he consumed an alcohol a night before. 
His defence made sense to the Industrial Court, as according to the court being under 
the influence of alcohol depended to what degree was an employee intoxicated, hence 
the court ordered his reinstatement. The Labour Appeal Court agreed that the employee 
must be impaired, but according to the court he was impaired based on the presence of 
physical symptoms and the inference drawn on refusal to take a breathalyser test. The 
Labour Appeal Court decision implies when such a defence is advanced, the presiding 
officers should look at the totality of evidence including physical observations, 
breathalyzer test results and an inference drawn on refusal to do the breathalyser test. 
In Trentyre Pty) Limited v NUMSA the Labour Appeal Court decision was totally different 
to the above in that the commissioner’s reasoning that the physical symptoms of being 
under the influence of alcohol may be resulting from the alcohol that the employee drank 
the previous night was upheld by the Labour Court and the Labour Appeal Court saw no 
merit in the application to review the arbitration award.28 The commissioner further 
reasoned that there was no evidence that the dismissed employee drank alcohol on duty 
or just before he came to work or his consumption rendered him unfit to work as he 
                                                             
26    ibid. 
27    LC (unreported) 2011-12-12 Case No CA 4/2011. 
28    Supra. 
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worked one and a half hour before he was caught. The Labour Appeal Court viewed the 
decision of the commissioner as reasonable. 
It is difficult to agree with the Labour Appeal Court in that the reasoning of the 
commissioner was parallel to the reason for dismissal. The employee was dismissed for 
being under the influence of alcohol, not for consumption of alcohol at work or before 
arriving to work. Working in tyres poses a danger to motorists whose vehicles may be 
put incorrect pressure by the employees who work being under the influence of alcohol. 
The nature of work should have therefore been considered by the commissioner as it is 
an important determining factor of whether the employee was impaired.  
Presiding officers should accept the defence of drinking a night before only when 
employees are charged with alcohol consumption at work or during working hours. 
Grogan argues that the charge is about being under the influence of alcohol and 
therefore the defence should be along those lines.29 The employee should foresee that 
drinking alcohol during the previous night may lead to intoxication even during the 
following day and this may result in contravention of workplace alcohol policy.30  
The basis for accepting the defence of drinking a night before is when the employer 
might be responsible, for example when an off duty employee has been interrupted by 
being called to report for duty on a day he or she would not ordinarily work. The Labour 
Appeal Court had to deal with a similar situation in Goodyear South Africa (Pty) Ltd v 
Commission for Conciliation, Mediation and Arbitration whereby an employee who was 
picked from home to work five hours before the reporting time was dismissed for being 
under the influence of alcohol whilst on duty.31  
The commissioner found the dismissal to be unfair and ordered reinstatement with six 
months back-pay which was not for the entire period of dismissal. The reason for the 
decision is that the employee was not aware that he would be required to work. His fear 
of being deprived any future overtime and possible lack of judgment as he was already 
under the influence of alcohol when he was picked up were also considerations of the 
commissioner. 
The Labour Appeal Court saw no reason of interfering with the decision of the 
commissioner and upheld the reinstatement as well. The application to appeal the 
Labour Court decision that upheld the arbitration award was dismissed. The outcome 
might have been different if the employee was on stand-by. 
                                                             
29    Grogan Dismissal 192 
30    Ibid.  
31    [2004]1 BLLR 7 (LAC). 
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(ii) Under medication 
When an employee is caught being under the influence of alcohol, the issue of having 
taken medicine seems to be a refuge in which an employee thinks it is possible to hide 
behind it easily. The quantity of medicine taken must justify this claim and the 
breathalyser test results will be compared against the quantity of medicine taken. In 
Steward and HYFLO Southern Africa (Pty) Ltd, Patrick Steward a former employee of 
HYFLO Southern Africa was dismissed for being under the influence of alcohol whilst on 
duty although his defence was that he might have been under the influence of alcohol 
because he took two tablespoons of cough syrup in the morning before reporting for 
duty.32 
The employee could not back this defence by evidence that the medicine he took would 
make him to be under the influence of alcohol. There was instead evidence from the 
occupational health and safety officer suggesting that the amount of alcohol in the blood 
was equal to two to three tots of brandy. This evidence was contested by the employee 
on the basis that the witness was not a medical practitioner, but there was no contrary 
evidence from him.  
The situation of the employee was further complicated by his own admission that he 
drank the previous night as it was his birthday. The arbitrator could not agree with his 
improbable evidence of cough medicine.  
The lesson here is that when an employee raises a defence of this nature he or she 
must be able to back up such claim with evidence showing that a person taking the 
quantity of medicine is likely to be under the influence of alcohol. Whilst the onus is on 
the employer to prove the fairness of the dismissal, when a defence of this nature is 
advanced, the onus changes to the employee. Failure to discharge the onus will result in 
dismissal of this defence as it happened in this arbitration hearing.   
 
 
 
 
 
 
                                                             
32  [2012] JOL 29467 (MEIBC). 
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Chapter 3 
The appropriate sanction 
3 1 Introduction  
Item 3(4) of Schedule 8 of the Code of Good Practice: Dismissal of the LRA prohibits the 
dismissal of an employee for a first offence, unless an offence is so serious to the extent 
of affecting continuation of the employment relationship.33 One of the examples that is 
given of such serious misconducts is willingly putting the safety of others at risk. Being 
under the influence of alcohol whilst at work is a safety matter hence giving access to 
employees who are under the influence of alcohol is prohibited by General Safety 
Regulations.34 The restriction is in line with section 5.1.1 of the International Labour 
Organisation Code of Practice on Management of Alcohol-and Drug-Related Issues in 
the Workplace which requires employers not to allow drinking and possession of alcohol 
by employees in the workplace.  
On the alcohol matter the law is strict to the extent that payment of compensation to 
employees who get injured because of being under the influence of alcohol is prohibited 
by the Compensation for Occupational Injuries and Diseases Act 130 of 1993, unless an 
injury results in a serious disablement or death.35  As misconduct pertaining to alcohol is 
a safety matter according to the law, dismissal for being under the influence of alcohol 
therefore meets the criteria in item 3(4) of Schedule 8 of the Code of Good Practice: 
Dismissal of the LRA.36 
Other sanctions short of dismissal may be given where the infringement is viewed as 
less serious, including consumption of insignificant quantity of alcohol whilst at work. 
Mitigating factors such as long service and clean disciplinary record may work in favour 
of an employee.  The Labour Appeal Court in South African Breweries Ltd v CCMA 
upheld the commissioner’s decision of ordering reinstatement of an employee who was 
mainly dismissed for consuming employer’s alcohol whilst at work.37  Whilst it was 
common cause that the employee drank company’s beer whilst at work, the fact that it 
was a very small quantity of beer that did not lead the employee to be under the 
influence of alcohol was considered by the commissioner and upheld by the courts in 
                                                             
33    66 of 1995. 
34    S 2A (1) of Reg 1031 of 1986-05-30. 
35    S 22(3) (a) read with section 1(xxxviii (a). 
36    66 of 1995. 
37    [2014] ZALAC 26. 
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favour of the employee, especially when the finding of guilt was compared against the 
clean disciplinary record of 22 years.38    
As demonstrated in the case law below, the sanction to be imposed largely depends on 
an employer policy, whether the employer has adopted a zero-tolerance policy to being 
under the influence of alcohol or not. Matters such as work environment, seniority of an 
employee and disciplinary record are also contributory factors in the determination of a 
sanction.  
3 2   The work environment   
The work environment is one of the key determining factors when it comes to a sanction 
to be imposed. In determining the sanction, a risky work environment seems to carry 
more weight even against the strongest mitigating factors. In the mining environment for 
instance where safety is a high risk, employees are even prohibited to enter work 
premises with any alcohol content in their blood stream. Irrespective of a long clean 
record, dismissal will still be justifiable. 
In Palaborwa Mining Company Limited v Cheetham the law clarified the overarching 
effect of work environment over mitigating factors.39  Mr Cheetham, a former employee 
of Palaborwa Mining Company Limited who was the secretary of the company was 
dismissed for being under the influence of alcohol while on duty. The indicative tool that 
showed he was probably under the influence was the positive breathalyzer test results. 
The commissioner found the dismissal to be substantive and procedurally fair. The 
Labour Court turned down the commissioner’s decision as according to the Labour 
Court the employee’s personal circumstances such as the clean disciplinary record and 
his age as he was 58 years old and therefore close to retirement should have been 
considered. In addition, the Labour Court also considered that the position of the 
employee did not endanger fellow employees.  
Contrary to the Labour Court’s view on the matter, the Labour Appeal Court’s 
consideration of the employee’s personal circumstances could not be compared with its 
consideration of the existence of the rule, whether the rule was breached, whether it was 
reasonable and whether it was known by the employee. Palaborwa had a policy that 
required employees not to have alcohol content in the blood that would exceed 0, 05 per 
100 milliliters. In the case of Mr. Cheetham the first reading was 0,115 gram per 100ml 
and the second reading was 0,095.40 He therefore breached the rule and the rule was 
                                                             
38    Paras 6, 11 and 16 supra. 
39    [2007] ZALC 11 and  reported in [2008] 6 BLLR 553(LAC). 
40    Para 3 supra. 
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viewed as reasonable in that its purpose was the promotion of the mine safety. The rule 
was known by the employee.  The Labour Appeal Court therefore viewed the decision of 
the commissioner as falling within one of those decisions that a reasonable 
commissioner would have reached. The appeal succeeded and the dismissal was 
upheld. 
In a dangerous work environment, a rule that prohibits employees from being under the 
influence of alcohol whilst at work is applied more strictly. The arbitrator in National 
Union of Metal Workers of South Africa on behalf of Johnson and Trident Steel (Pty) Ltd 
paid serious attention to the uncontested employer evidence that the work environment 
of the company was dangerous based on the still work. 
Where a work environment is dangerous the law allows dismissal even for the first 
offence, especially when that has been explicit in the disciplinary code. 41 
3 3   Zero tolerance policy 
Where a zero tolerance policy exists, presence of alcohol in the blood above the 
prescribed limit may be prohibited. The employer may therefore dismiss an employee 
that has above the prescribed limit alcohol content in the blood without having to prove 
the existence of impairment that is required when an employee is charged for being 
under the influence of alcohol. If the company has a policy that stipulates that no 
employee should have above limit alcohol content in the blood, whether an employee 
was under the influence of alcohol or not, as long the above limit alcohol content in the 
blood is detected, an employee may be dismissed for breach of a company policy. 
Should a commissioner require a proof of being under the influence of alcohol, his or her 
decision may be reviewable. 
In Xstrata Coal South Africa v CCMA the Labour Court reviewed and set aside the 
decision of the commissioner when he misdirected himself by focusing on a matter that 
was not before him when he required proof that the employee was under the influence of 
alcohol instead of focusing whether the employee had above limit alcohol content in his 
blood or not.42 The company had a zero tolerance for any level of alcohol content in the 
blood whereas the employee had 0.017 and 0.015 levels of alcohol content in his blood. 
He was consequently dismissed for breach of company policy. Instead of focusing on 
whether the policy was breached, whether the policy was reasonable and whether the 
employee was aware of the policy, the commissioner relied on standard of proof that is 
required when an employee is alleged to have been under the influence of alcohol. It 
                                                             
41    Exactics-Pet(Pty) Ltd v Patelia [2006] JOL 16567 (LC) para 16.  
42    [2014] ZALCJHB 14. 
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was the view of the Labour Court that had the commissioner focused on the breach of 
the zero tolerance policy he would have arrived at a decision that is not reviewable.43  
The decision of the dismissal of the employee was therefore upheld by the Labour 
Court.   
The application of zero tolerance in the company is across all departments or sections. 
Even though certain sections might be identified as dangerous spots, the policy will still 
apply across the board. The fact that in other sections there may be daily testing of 
alcohol existence in the blood and in others the testing is done randomly does not imply 
that sanctions will be different. This legal principle was demonstrated in Assmang 
Limited (Beeshoek Mine) v CCMA where the Labour Court held: 
“The mere fact that the Third Respondent did not work in production section but 
instead worked in the office does not and cannot be construed to imply that the 
safety rules were not equally applicable to him. No area within the premises of the 
Applicant was exempt from the application of the zero tolerance to alcohol rule. 
Indeed, although the risk in the office section may be much lower than it is in the 
production section however, the employee broke the rule knowing fully well that 
such breach will result in dismissal.”44 
  
3 4 The position of an employee 
Dismissal is not the only appropriate sanction for an employee that has been found 
guilty of being under the influence of alcohol whilst at work. The position of an employee 
plays a critical role in the determination of the sanction, whether his or her conduct can 
endanger himself or herself or other people is an essential determination to be made.45  
Where the position of an employee is of critical nature, a dismissal has been upheld by 
the courts as the appropriate sanction.  
The manner in which the employer reputation might be affected by the conduct of an 
employee that is under the influence of alcohol whilst at work is also a serious 
consideration. 
Employees whose jobs are not that critical or risky have at times received some form of 
sympathy from the law in favour of progressive discipline, depending whether the 
company has zero tolerance policy or not. This point is further discussed in 3 4 2 below. 
 
 
                                                             
43    Para 17 of the judgement supra. 
44    LC JHB (unreported) 2015-01-21 Case no JR11/13.  
45    Grogan Dismissal 192 
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3 4 1 Critical or senior employees 
Whilst Transnet Freight Rail v Transnet Bargaining Council was mainly dealing with the 
question of the distinction between alcoholism and being under the influence of alcohol, 
the Labour Court held that the type of work should be guiding in the evaluation of 
fairness of a dismissal of an employee that has been found guilty of being under the 
influence of alcohol whilst at work.46 In this case the Labour Court took into 
consideration that Ms Louw who came to work under the influence of alcohol was 
working in a critical position that required strict application of the rule and the court 
further held that had she been allowed to work in her state there might have been a 
disaster as her work involved marshalling of trains which was a highly risky work.47  
It is also aggravating where an employee whose position may affect the reputation of the 
company but is found to be under the influence of alcohol whilst at work. One of the 
considerations of the Labour Court that made the Labour Court to review the second 
award that ordered reinstatement of the employee and issuing of six months final written 
warning in Builders Trade Depot v CCMA was that though the employee was a relief 
forklift driver, on the day he was under the influence of alcohol at work he was doing 
sales work which made him to interact with the members of the public.48 The reputation 
of the company with its existing and prospective clients could have therefore been 
negatively affected. 
The senior position of an employee in the company aggravates where he or she has 
been found guilty of being under the influence of alcohol. In Palaborwa Mining Company 
Ltd V Cheetham supra the Labour Appeal Court took into consideration Cheetham’s 
position in the company as he was company secretary. This is one of the reasons the 
decision of the commissioner to uphold his dismissal was viewed as reasonable. Even 
though employees who are old may have difficulty in accessing the job market,49  when 
this was compared against his seniority it could not assist him.  
3 4 2 Junior or general workers 
Where there is a zero tolerance policy it is not clear whether the law allows the 
employers to dismiss employees who breach such policy irrespective of the position they 
occupy. There is disharmony of case law regarding whether it is fair to dismiss for 
                                                             
46    Transnet Freight Rail v Transnet Bargaining Council supra, paras 32-33.  
47    Para 25 supra.  
48    [2011] ZALCD 8; [2012] 4 BLLR 343 (LC); (2012) 33  ILJ 1154 (LC) at para 26.   
49     Grogan Dismissal 174. 
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breach of zero tolerance policy where offenders are junior employees who do not 
perform dangerous work.  
In Taxi-Trucks Parcel Express (Pty) LTD v National Bargaining Council for the Road 
Freight Industry.50Thaditola Caluza who was employed as the general worker, whose 
duties involved loading and off-loading was dismissed by Taxi-Trucks for being under 
the influence of alcohol though he apologized and said he drank a lot in the traditional 
function during the previous night.  
The arbitrator found the dismissal to be unfair as according to him, the general worker in 
an environment that is not dangerous and whose duties did not require a skill would 
have done his duties even if he was detected to have above limit presence of alcohol in 
his blood. The commissioner also viewed the zero-tolerance policy of the company that 
did not pay attention to personal circumstances and the nature of work as unfair.  
One of the considerations of the arbitrator was that the employee showed remorse and 
there was no evidence of the irretrievable breakdown of the employment relationship. 
The arbitrator ordered the company to reinstate the employee and the company did not 
have to pay the whole back-pay, there was a four months period that was to be treated 
as suspension without pay. 
The Labour Court saw no need of interfering with the arbitration award. One of the 
reasons that made the court not to interfere was the unfair comparison of this case by 
the applicant with the cases in which there were dismissals because of the nature of 
work which was dangerous.51  This decision implies that the zero-tolerance policy 
cannot be implemented across the board without looking at the nature of work and the 
employee circumstances.  
The above decision is not sustainable more especially in a work environment that is 
dangerous. If zero-tolerance policy is as a result of dangerous environment it should be 
applied across the board irrespective of a type of work that is done by an employee in 
order to deter similar conducts by other employees. 
It is not surprising that In SATAWU on behalf of Buthelezi v National Bargaining Council 
for the Road Freight Industry the Labour Court upheld a decision to dismiss a general 
worker who came to work under the influence of alcohol despite his defense that the 
above limit quantity of alcohol was caused by traditional medicine.52 The court reasoned 
that even if the traditional medicine was the cause of alcohol level to be above the 
                                                             
50     LC (unreported) 2012-06-23 Case no  C24/2011. 
51     Paras 28-30  supra. 
52     [2014] ZALCJHB 148.  
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required limit, the employee would still be guilty of breaching the company policy for 
coming to work under the influence of alcohol. The issue of an employee being a 
general worker was never a consideration of the court hence the decision of the 
commissioner to uphold the dismissal was not reviewed.   
3 4 3 Shop Stewards 
It is more aggravating when an employee breaches the rule while he or she has been 
part of negotiations of a workplace policy in which a rule prohibiting being under the 
influence of alcohol at work is contained. In National Union of Mine Workers v 
Commission, Mediation and Arbitration the employee who was a shop steward was 
dismissed for being under the influence of alcohol.53 He committed the offence when he 
entered the work premises despite the instruction to go home after the breathalyser test 
showed alcohol in the blood being above the limit. This employee who was a shop 
steward participated in awareness programmes about prohibition of entering the 
premises after testing positive for alcohol consumption. He was part of the team that 
negotiated the policy. These factors aggravated his conduct according to the 
commissioner; hence the arbitration award confirmed the dismissal. 
3 4 4 Zero tolerance policy and the breach of trust 
Where zero tolerance policy exists there seems to be no need of proving that the 
employer and employee trust relationship is irretrievable. If existence of the zero 
tolerance policy is for justiciable reasons, for example safety, breach of such policy may 
compromise safety hence there is no further needed evidence on the trust relationship 
more than a mere breach of the justiciable policy. In Assmang Limited v CCMA the 
court’s view was that the conduct of the employee that comes to work being under the 
influence of alcohol in a workplace that has a zero tolerance policy breaks the trust 
relationship.54  In this case the employee was dismissed for being under the influence of 
alcohol in a mine that had a zero tolerance policy and one of the reasons for which the 
commissioner viewed the dismissal as unfair was the lack of evidence regarding 
irretrievable trust relationship. The court did not agree with him as the employee’s 
conduct per the view of the court rendered the trust relationship irretrievable.55 
The breach of a zero tolerance policy is consequently followed by the breach of trust 
relationship. In National Union of South Africa on behalf of Johnson and Trident Steel 
(Pty) Ltd the commissioner said when Johnson breached the zero tolerance policy by 
                                                             
53    [2014] ZALC JHB 384.  
54    Para 35-38 of the judgement in fn 45 above. 
55    Ibid. 
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coming to work being under the influence of alcohol he contributed to the destruction of 
trust of the employer-employee relationship.56  
3 5 The employer contribution 
There might be situations where the employer may not be absolved in cases involving 
intoxication during working hours. These cases include making alcohol easily accessible 
and interference with employee shifts without adequate notice.  
In Lotter v Southern Associated Malsters (Pty) Ltd when the employee was dismissed 
for breach of company rule by drinking of alcohol whilst he was on stand-by, the 
Industrial Court viewed a decision to dismiss as substantively unfair since the company 
made alcohol easily accessible.57  
The law also takes into consideration in favour of an employee when he or she has been 
asked to report to work outside his or her shift as it happened in Good Year South Africa 
(Pty) Ltd v CCMA.58 In this case the employee was woken up at about 23H00 and asked 
to report for duty, five hours before his reporting time. On assumption of duties he was 
found to be under the influence of alcohol and was dismissed. The arbitrator found the 
employer to have contributed as the normal shift was interfered with. It was therefore not 
a fault that could be attributed solely to the employee. Both the Industrial Court and the 
Labour Appeal Court agreed with the arbitrator hence the appeal was dismissed with 
costs. 
It is clear according to the above case law that the manner in which the employer has 
contributed to the conduct of an employee that is guilty of being under the influence of 
alcohol is taken into consideration in the determination of a sanction to be given.  
3 6 Conclusion 
As has been reflected above, the appropriate sanction for an employee who has been 
found to be guilty of being under the influence of alcohol whilst at work or during the 
working hours depends on number of factors, including: the nature of work environment, 
the type of work done by the employee, the disciplinary record, the workplace alcohol 
policy and the manner in which the employer has contributed to the misconduct. 
As a misconduct involving being under the influence of alcohol whilst at work or during 
working hours is a safety matter, it seems as if a need for a balance between 
maintaining and promotion of workplace safety and progressive discipline is essential. 
                                                             
56    [2013] 1 BALR 27 (MEIBC). 
57    9 ILJ (Juta) 332 (1988). 
58    Case No. PA 3/02 (11 September 2003). 
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Where the employer has no option except to dismiss a guilty employee, the following 
considerations as were raised in Transnet Freight Rail v Transnet Freight Bargaining 
Council are essential: 
• Knowledge of the rule by an employee and knowledge that its breach may lead  
to dismissal.          
•           The willful commission of misconduct by an employee.  
• The nature of work that is attached to the employee’s position.  
• The reasons that may be used by an employee in challenging the dismissal. 
• The significance of the policy or rule that has been violated. 
• Consistency in the application of the rule. 
• The disciplinary record of an employee. 
• The harm that may be caused by a violation of the policy or the rule.59 
Whilst dismissal is justifiable where safety and reputation of the company is at stake as 
a result of an employee who is under the influence of alcohol at work or during working 
hours,60  treating cases on individual basis per their merits is essential.61 
 
 
 
 
 
 
 
 
 
 
 
 
                                                             
59    Para 31 of Transport Freight Rail v Transnet Freight Bargaining Council supra.  
60    Van der Walt, le Roux and Govindjee (2012) Labour Law in Context 114. 
61    Para 5 of Good Year SA (Pty) Ltd v CCMA supra. 
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Chapter 4 
Alcoholism in the workplace 
4 1 Introduction 
The discussion focuses on how to treat alcoholism, including a claim of alcoholism that 
is raised during the disciplinary hearing or arbitration proceedings. In answering the 
question of how should alcoholism be treated, the LRA is examined closely in particular 
items 10 and 11 of Schedule 8 of the Code of Good Practice: Dismissal.62 It is now 
settled law that alcoholism is a form of incapacity due to ill health and as a result 
employers are under an obligation to assist employees that are suffering from 
alcoholism.63 An employee suffering from alcoholism cannot be blamed for the sickness, 
unlike an employee who is being under the influence of alcohol.64  
If alcoholism is accepted as a form of incapacity due to ill health, are the provisions 
applicable to ill health also applicable to alcoholism? Is counseling and rehabilitation, 
specifically mentioned on alcoholism and drugs additional to what needs to be done on 
alcoholic employees or item 10(3) of Schedule 8 of the Code of Good Practice: 
Dismissal exempts employers from responsibilities or procedure outlined in the rest of 
item 10 and 11 of Schedule 8 of the Code of Good Practice: Dismissal? This is one of 
the areas that the discussion focuses on. 
Even though the law has settled the issue of a distinction between alcoholism and being 
under the influence of alcohol, overlapping between the two remains a reality. What may 
have started as misconduct can change to incapacity. This is the area that has not been 
easy to handle for the presiding officers of different forums.  
4 2 Alcoholism under the Labour Relations Act 
Item 10 (3) of Schedule 8 of the Code of Good Practice: Dismissal of the LRA advises 
employers to consider counseling and rehabilitation for incapacity relating to 
alcoholism.65 Whilst the language used in this provision might sound optional, as 
discussed above the South African jurisprudence has given meaning to the item in that 
the optional part is accommodative of giving a choice to the employee of accepting an 
offer of counselling and rehabilitation. There would be no need of offering counselling to 
an employee who denies that he or she is an alcoholic. In Builders Trade Depot v 
                                                             
62    66 of 1995. 
63    Transnet Freight Rail v Transnet Freight Bargaining Council supra, para 4, page 17.  
64    Ibid. 
65    66 of 1995. 
22 
 
Commission for Conciliation Mediation and Arbitration the Labour Court took into 
consideration the fact that Naidoo denied that he was an alcoholic and the decision of 
the court was that there would have been no need of expecting the employer to 
investigate the possibility of the existence of alcoholism when the employee denies that 
he was an alcoholic.66  It seems as if the legislature was of the view that when it comes 
to alcohol incidences employers would be confronted with a choice of either taking 
incapacity or misconduct route.67 The option is in this context. Whether it is abused or 
not is for the courts to adjudicate. 
Item10 (3) of Schedule 8: Dismissal of the LRA does not outline the process that is to be 
followed prior or after offering counselling and rehabilitation to an alcoholic employee.68 
Should the item be read with the rest of item 10 together with item 11?69 Item 10 (1) of 
Schedule 8 of the Code of Good Practice: Dismissal of the LRA requires employers to 
ascertain whether the incapacity is temporary or permanent.70 In the event that the 
incapacity is temporary, the extent of incapacity should be investigated including the 
period in which the employee might be absent from work. In the event that the employee 
is likely to be absent for a long time, the possibility of arranging a temporary replacement 
should be looked at. 
If the incapacity is permanent the issue of alternative placement comes in. All these 
investigations depend on the nature of job. Item 10(2) of Schedule 8 of the Code of 
Good Practice: Dismissal shows the importance of hearing the side of an employee.71 
This includes paying attention to his or her latest medical reports and allowing him or her 
to come up with proposals as to how the issue of incapacity should be dealt with.  
Item 11 of Schedule 8 of the Code of Good Practice of the LRA provides guidance to 
employers on what to do when considering a dismissal for ill health incapacity.72 This is 
an evaluation tool of the dismissal used by arbitrators and judges as well.73The item 
reads thus: 
“Any person determining whether a dismissal arising from ill health or injury is unfair 
should consider- 
(a) whether or not the employee is capable of performing the work; and  
(b) If the employee is not capable-- 
                                                             
66    Supra para 33. 
67    Boy “Dismissal for Medical Incapacity” January (2004) 54 
68    66 of 1995. 
69    LRA 66 of 1995. 
70    66 of 1995. 
71    66 of 1995. 
72    66 of 1995. 
73    Grogan Workplace Law  309.  
23 
 
(i) the extent to which the employee is able to perform the work; 
(ii) the extent to which the employee’s work circumstances might be adapted 
to accommodate disability, or, where this is not possible, the extent to which 
the employee’s duties might be adapted; and 
(iii) the availability of any suitable alternative work”74 
It is now established law that there are four stages to an enquiry regarding ill 
health incapacity since items 10 and 11 of Schedule 8 of the Labour Relations Act 
66 of 1995 were summarised in Standard Bank of South Africa v Commission for 
Conciliation Mediation and Arbitration as follows:  
“Stage One: The employer must enquire into whether or not the employee with 
disability is able to perform her work. If the employee is able to work, that is the end 
of the enquiry; the employer must restore her to her former position or one 
substantially similar to it. Where possible, the job should correspond to the 
employee’s own choice and take account of individual suitability for it. If the 
employee is unable to perform her work and her injuries are long term or permanent, 
then the next three stages follow. 
Stage Two: The employer must enquire into extent to which the employee is able to 
perform work. This is a factual enquiry to establish the effect that her disability has 
on her performing her work. The employer may require medical or other expert 
advice to answer this question. 
Stage Three: The employer must enquire into the extent to which it can adapt the 
employee’s work circumstances to accommodate the disability. If it is not possible to 
adapt the employee’s work circumstances, the employer must enquire into the 
extent to which it can adapt the employee’s duties. Adapting the employee’s work 
circumstances takes preference over adapting the employee’s duties because the 
employer should, as far as possible, reinstate the employee. 
During this stage, the employer must consider alternatives short of dismissal. The 
employer has to take into account relevant factors including “the nature of the job, 
the period of absence, the seriousness of the illness or injury and the possibility of 
securing a temporary replacement” for the employee. 
Stage Four: If no adaptation is possible, the employer must enquire if any suitable 
work is available.”75 
Is it necessary to implement the above stages as they are on alcoholism 
incapacity? Are Counseling and rehabilitation as contained in item 10(3) of 
Schedule 8 supra a standalone matter. In Reckitt and Colman SA (PTY) Limited v 
Commission for Conciliation, Mediation and Arbitration of South Africa the Labour 
Court did not agree with the commissioner who used the steps as outlined in items 
10 and 11 of Schedule 8 of the Code of Good Practice: Dismissal of the LRA as a 
standard for evaluation of dismissal.76 The commissioner was faced with the 
situation whereby the employer complied with item 10(3) of Schedule 8 of the 
Code of Good Practice: Dismissal supra, which encourages employers to offer 
                                                             
74    Item 11 of Schedule 8 of the Code of Good Practice: Dismissal of the LRA 66 of 1995. 
75    Case No. JR 662/06 para 72-76. 
76    Case No. J5140/99, judgement date 09 January 2001. 
24 
 
counselling and rehabilitation to alcoholic employees but the employer did not 
produce evidence that it complied with the rest of the provisions of items 10 and 
11 of Schedule 8 of the Code of Good Practice: Dismissal of the LRA.77  
The facts of the case are that Mr Marcus James a former employee of Reckitt and 
Colman South Africa who was absent from work for excessive days, including 106 
days between 1994 and 1996 was dismissed. His absence had to do with alcohol 
dependency hence he received treatment in 1997. Though there was an 
improvement there were setbacks as a result in 1998 the employer informed him 
that his sick leave absence would no longer be tolerated. He was then dismissed 
in 1999. 
Though the employer demonstrated that it did all it could, on the basis of not 
following the guide-lines as reflected in items 10 and 11 of Schedule 8 of the Code 
of Good Practice: Dismissal of the LRA,78 the arbitrator found the dismissal to be 
unfair and ordered the payment of R21 600 as compensation.  
It would have been more proper if the basis of the finding of the Labour Court were 
that according to the evidence that was before the arbitrator the employer 
complied with items 10 and 11 of Schedule 8 of the Code of Good Practice: 
Dismissal of the LRA.79 The arbitrator is expected in evaluating the fairness of 
dismissal as a result of ill health to ask the questions outlined in item 11 and those 
questions are not answered by the employer’s statement of doing all it could, 
these are specific and detailed questions. A failure to do so would imply that 
alcoholism is not treated like other illnesses in terms of the law.   
The above judgment seem to have limited its considerations to period of absence 
and the compliance with item 10(3) of Schedule 8 of the Code of Good Practice: 
Dismissal of the LRA,80 there is silence on other matters such as nature of work, 
the degree of incapacity and the possibility of a temporary replacement. The 
approach of paying attention to these factors is supported by Mischke.81 Even in 
25th Annual Labour law Conference this view was supported.82  
A balance however is required as keeping the alcoholic employee within 
employment may be complicated in small companies that do not have resources 
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81    Mischke 2004 14 Contemporary Labour Law 95. 
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of fully paid sick leave whilst an employee is undergoing counseling and 
rehabilitation. It would be unfair to expect the employers to retain such employees 
whilst there is no longer honouring of the contractual obligation of being at work on 
their part. 83   
It is important to read item 10(3) with the rest of items 10 and 11 of Schedule 8 of 
the Code of Good Practice: Dismissal of the LRA,84 for instance in Naik v Telkom 
South Africa supra the view of the commissioner was that it was within the 
employer’s right to utilize item 10(1) of Schedule 8 of the Code of Good Practice: 
Dismissal of the LRA supra by giving Naik a temporal position where not attending 
meetings would not have impact even if it meant a junior position whilst he is being 
treated for alcoholism.85 He could have as well been dismissed for the first incident 
involving ‘panga’ because his extent of incapacity was putting other employees in 
danger.86 
Alcoholism as incapacity is a justifiable ground for dismissal as long it has been 
done procedurally and for justifiable reason.87   
4 2 1 The binding effect of item 10(3) of Schedule 8 of the Code of 
Good Practice: Dismissal of the LRA88 
The idea that Codes of Good Practice are mere guidelines seems to be outdated in that 
in Independent Municipal and Allied Trade Union on behalf of Strydom v Witzenburg 
Municipality, the Labour Appeal Court held that Codes of Good Practice are binding to 
commissioners.89  Whilst this case does not deal with alcoholism it is the authority in 
relation to the binding effect of items 10 and 11 of Schedule 8 of the Code of Good 
Practice: Dismissal of the LRA as it deals with ill health incapacity.90 
This is a case in which the arbitrator ignored the latest medical report that was reflecting 
that the employee who was dismissed on the basis of ill health incapacity, after being 
absent for 8 months due to ill health she was still capable of resuming duties. The 
Labour Court upheld the dismissal decision of the commissioner hence the matter went 
to Labour Appeal Court. The Labour Appeal Court’s view on ignoring of the latest 
medical report by the commissioner was that the commissioner ignored the provisions of 
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items 10 and 11 of Schedule 8 of the Code of Good Practice: Dismissal of the LRA 
supra before taking the decision and he was compelled by section 188(2) of the LRA to 
consider these provisions.91  
Judge Steenkamp in Transnet Freight Rail v Transnet Freight Bargaining Council held 
that the purpose of item 10(3) of Schedule 8 of the Code of Good Practice: Dismissal of 
the LRA,92 is to give protection to employees who would have been dismissed as a 
result of their conduct if they were not suffering from alcoholism.93 The context from 
which this was said was that Ms Louw cannot benefit from the provision of the law that 
was meant for ill employees. What is clear however is that if the provision was meant to 
protect a certain category of employees, it cannot be optional. 
Other provisions of the law in cases of alcoholism should not be used for the purposes 
of evading the obligations of item 10(3) of Schedule 8 of the Labour Relations Act 66 of 
1995.  
4 3   Disclosure of alcoholism  
Disclosing the alcoholism status is a responsibility of an employee,94 and preferably 
such disclosure should be done before an employee is caught being under the influence 
of alcohol.95 It is not the responsibility of the employer to investigate the possibility of the 
existence of alcoholism as it was held by the Labour Court in ADT Security (Pty) Ltd v 
Commission for Conciliation Mediation and Arbitration.96   
What is crucial is what the Presiding Officer should do when the disclosure is done 
during the hearing or arbitration. Even though the disclosure should be done before the 
employee is caught being under the influence of alcohol, the Presiding Officer should 
entertain the disclosure by requiring evidence to support the claim of alcoholism. This is 
more of a preliminary matter that should be given attention. In the event that the claim or 
disclosure of being an alcoholic is supported, normally through a medical evidence, the 
hearing should be suspended and allow a process that would take place had the status 
of the employee been known.  
 If there is no substantial evidence supporting that the employee is an alcoholic, the 
misconduct hearing should continue as was held by the Labour Court in Superstone 
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Mining (Pty) Ltd v Commission for Conciliation, Mediation and Arbitration.97  In this case 
Itumeleng Kuebu a former employee of Superstone Mining company was dismissed for 
failing to adhere to the company’s policy by coming to work under the influence of 
alcohol. He defended himself in the hearing by submitting that he was a dependent 
drinker. The chairperson did the correct thing by seeking evidence for his claim. When 
the evidence was not satisfactory the chairperson continued with the hearing and the 
employee was dismissed. The Commissioner held that the chairperson of the hearing 
should have put the disciplinary hearing on hold and order the employer to investigate 
the possibility of rehabilitation. It is for this reason that the Commissioner found the 
dismissal to have been procedurally and substantively unfair. He ordered retrospective 
reinstatement. Key to this discussion the Labour Court held that in the absence of 
medical evidence the Commissioner should not have treated the matter as incapacity.98 
What can be learnt from the above judgment is that even if the employer has a policy 
that encourages employees to disclose their status, when they fail to do so and bring the 
matter during the hearing, the chairperson cannot simply dismiss the matter on the basis 
of the timing of the disclosure. The justiciable reason for dismissal of the matter is the 
lack of evidence. If Ms Louw in Transnet Freight Rail v Transnet Bargaining Council 
supra claimed that she was an alcoholic during the hearing or arbitration proceedings, 
the outcome of the case might have been different depending on the substance of her 
claim.99 The burden of proof would change. She would need to provide proof that she 
was indeed an alcoholic. Be that as it may employees should disclose their alcoholism 
status before they are caught being under the influence of alcohol as the employers may 
have a very difficult time in the arbitration if they chose the misconduct route though they 
are aware of the alcoholism status. 
4 4 From misconduct to incapacity 
The question of overlapping between alcoholism and being under the influence of 
alcohol will always come up as it has been stated above that drawing a line between the 
two is not a straight forward matter. Under the distinction it has been discussed that 
what might have started as incapacity can turn to be a misconduct. It is also submitted 
that what might have started as misconduct may turn up to be an incapacity (from being 
under the influence of alcohol to alcoholism). This, however, to a large extent depends 
on the workplace alcohol policy. The following case law is a reflection of this reality: 
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4 4 1 Mhlopi and Amalgamated Beverage Industries, Case Number GATW 
2628-10 [2011] 1 BALR 72 (CCMA) 
Collins Matome Mohlopi was dismissed by Amalgamated Beverage Industries on 25 
February 2010 for alcohol related misconduct. On 21 April 2009 on a separate but 
similar misconduct he admitted to be suffering from alcoholism and was promised to be 
referred to a social worker in line with the company policy, but this never happened. The 
failure of the employer to refer Mohlopi came back in the arbitration proceedings and 
was not taken lightly by the arbitrator. 
The company policy required a disciplinary hearing to be suspended and allow 
verification process when a claim of suffering from alcoholism is advanced by the 
employee. Since there was no formal disciplinary hearing for the 2009 incident, the issue 
of suspending the proceedings for verification process would have not come up. 
According to the arbitrator this was unfair to Mohlopi.  
Even if the employer failed to verify the alcohol dependency claim of the employee 
during 2009, the fact that such a claim was advanced on the February incident, the 
employer should have put right what it failed to do in 2009 by suspending the February 
2010 disciplinary hearing and put processes to verify the claim of the employee that was 
advanced in 2009.  
The Disciplinary Code and Procedure of the company implied that when alcoholism 
claim comes what started as misconduct should change to incapacity. In this case it did 
not happen hence the arbitrator viewed dismissal as both procedurally and substantively 
unfair and ordered reinstatement. As a cushion the arbitrator also ordered that the 
employee should not continue with his driving duties whilst he was still under 
rehabilitation and treatment. 
 4 4 2 South African Municipal Workers Union on behalf of Nigel Hull and 
City of Cape Town100  
Nigel Hull who was on final warning for absenteeism without authority committed the 
same misconduct while the final warning was still operational and was dismissed. In the 
disciplinary hearing he submitted that he was a drug-addict, hence his behavior. In terms 
of the workplace policy an interview should have been arranged for the purposes of 
digging deep the underlying reasons for his absence. Whilst the Commissioner accepted 
the non-implementation of the policy as it was not fully implemented at the time, what 
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could not be accepted was the action of not giving attention to the disclosure that was 
done during the disciplinary hearing. The decision of City of Cape Town of dismissing 
Hull was therefore held to be unfair because what has started as misconduct should 
have been treated as incapacity. 
The lesson is that the employer cannot turn a deaf ear when it gets a disclosure of 
addiction during the hearing. Even though the matter was about drug addiction in 
general, the same is applicable to alcoholism. What this means is that when a disclosure 
about alcoholism is made, disciplinary process should be suspended and investigation 
should take place, of course depending on the policy as some policies might be specific 
that the disclosure should be done before the employee is being caught. Even there if 
the claim of the employee is supported by medical evidence the nature of hearing should 
change from misconduct to incapacity.101  
 4 4 3 Black Mountain v Commission for Conciliation, Mediation and 
Arbitration102 
The facts of the case are that the employee who was one of the respondents drove a 
heavy vehicle whilst he was under the influence of alcohol. In the process the vehicle 
collided with electrical cables. The employee was dismissed despite the employer policy 
that required any employee that is caught to be under the influence to be referred to a 
therapist first for alcohol dependency assessment. This did not happen in this case 
whilst it happened in the cases of other employees. The arbitrator found the dismissal to 
be both procedural and substantively unfair. The reason for the finding was based on the 
employer failure to adhere to its own policy on alcohol and drugs. The arbitrator ordered 
reinstatement. The employer took the matter on review.  
Of worth noting is that apart from the employer policy that directed what to do on alcohol 
related cases, the employee disclosed to the superiors that he had a dependency 
problem. After he was asked whether he was willing to be helped, he indicated 
willingness, but there was no help he received from the mine. The Labour Court found 
no merit in the application for a review and ordered reinstatement and the variation of 
the back-pay in favour of the employee.   The main focus of the Labour Court despite 
other arguments was that the employer failed to implement its own policy. 
The Labour Court analysis of the Black Mountain policy on alcohol is that the policy is 
compliant with item 10(3) of Schedule 8.103 The policy does not exempt employees who 
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are found to be under the influence of alcohol at work. All the policy does is that it 
accommodates the possibility of changing what might have started as misconduct to 
incapacity in that if the referred employee is found to be an alcoholic, the employer will 
follow the incapacity procedure up to the extent of dismissing for incapacity if the 
situation does not improve. On the contrary if the employee is found not to be an 
alcoholic, disciplinary procedures will continue. 
It is submitted that even if Black Mountain had no policy on alcohol that was compelling 
them to refer cases of intoxication for alcoholism assessment, based on the uncontested 
evidence of the employee that he approached the employer prior the incident about the 
alcohol dependency and maintained that he was an alcoholic the arbitrator would have 
required medical proof. If indeed the medical report confirmed the arbitrator would have 
still found that the dismissal as unfair and would be confirmed by Labour Court.  
4 5 Conclusion 
Alcoholism is an illness and should be treated as such. The employer responsibility is to 
comply with item 10(3) of Schedule 8 of Labour Relations Act 66 of 1995. In compliance 
with item 10(3) of Schedule 8 of the Labour Relations Act supra, the employer should 
follow the steps mentioned in item 10(1) of the Schedule and should give the employee 
a fair hearing in line with item 10(2) of the Schedule.  
Where attempts to assist the employee have given no fruit and the employer is of the 
view that dismissal for ill health incapacity is necessary, item 11 of the Schedule should 
be a guiding instrument which shall be used by commissioners and the judges should 
the matter go beyond the workplace. 
What may have started as misconduct might turn to be an incapacity matter. When an 
employee claims that he is an alcoholic during the disciplinary or arbitration hearing, the 
law requires the presiding officer to ask for an evidence to support the claim. Credible 
evidence should be in the form of medical certificate. It is advisable that should such 
evidence be produced, the hearing should be suspended for further investigations, 
otherwise all employees who are charged for being under the influence of alcohol would 
simply produce medical certificates that they are alcoholics.  
On a dismissal arising from alcoholism the employee is at no fault,104 hence all possible 
means to keep him or her within employment should be done within the spirit of item 11 
of Schedule 8 of the Labour Relations Act 66 of 1995.   
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Chapter 5 
The distinction between alcoholism and being under the influence of 
alcohol 
5 1 Introduction 
According to item (10) 3 of Schedule 8 of the Code of Good Practice: Dismissal of the 
LRA alcoholism is treated as incapacity relating to ill health and employers are 
encouraged to offer counseling and rehabilitation to employees suffering from 
alcoholism.105 On the contrary, an employee who is not an alcoholic but is under the 
influence of alcohol at work or during working hours is viewed to have committed 
misconduct. 
Whilst alcoholism and being under the influence of alcohol are treated differently, the 
South African jurisprudence has been inundated with cases where there has been 
incorrect categorization of the two.  
The central questions in the distinction are: 
•  Does alcoholism have to be treated as misconduct or incapacity? 
• Is there overlapping between alcoholism and being under the influence of 
alcohol? 
In answering the above questions there is necessity to probe the Labour Relations Act 
and do a critical analysis of the case law, especially Transnet Freight Rail v Transnet 
Bargaining Council supra and Builders Trade Depot v Commission for Conciliation, 
Mediation and Arbitration supra. 
5 2 Alcoholism and the law 
As mentioned above according to the LRA alcoholism is a form of incapacity.106 
Employers are expected to offer counseling and rehabilitation instead of using a 
misconduct route which is preserved for employees who have been found to be under 
the influence of alcohol at work or during working hours. As item 10(3) of Schedule 8 of 
the Code of Good Practice: Dismissal of the LRA stipulates as follows, importing 
flexibility in the distinction would be misinterpretation of the law:  
“The degree of incapacity is relevant to the fairness of any dismissal. The 
cause of the incapacity may also be relevant. In the case of certain kinds of 
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incapacity, for example alcoholism or drug abuse, counseling and 
rehabilitation may be appropriate steps for an employer to consider”107  
The Labour Court in Transnet Freight Rail v Transnet Freight Bargaining Council      
held:   
“Where an employee is suffering under incapacity as a result of their 
alcoholism, the employer is under an obligation to counsel and assist the 
employee in accessing treatment for their disease. The purpose of placing 
such duty on an employer is based on the current medical understanding of 
alcoholism-that it is diagnosable and treatable disease. This disease results 
in the incapacity of the employee.”108 
The question that becomes critical is: Where alcoholism has been detected and the 
employee gets treated but continues to be under the influence of alcohol at work or 
during working hours, can an employer abandon the alcoholism route and opt for 
misconduct one? If there has been cooperation with the treatment on the part of 
the employee even though the employee has not yet overcome being under the 
influence of alcohol at work or during working hours, the employer cannot abandon 
the incapacity route and opt for misconduct. This is informed by the view that like in 
any other ilness the employee is not at fault for his sickness.  
This matter was given more clarity in Naik v Telkom South Africa.109 The employee 
was dismissed for being under the influence of alcohol at work. The matter was 
aggravated by his non-attendance of a very important meeting. Prior his dismissal 
he was given a final warning for a similar misconduct that was aggravated by 
threatening his superior with violence. At all these material times the employee was 
under treatment for alcoholism.  Although Commissioner Witcher who presided 
over the matter had to decide whether the dismissal was fair or not, the underlying 
issue was whether the incident that led to the dismissal of the employee should 
have been treated as misconduct or incapacity. The employer argued that it did all 
it could to assist the employee. On the contrary, Mrs Naik who represented her 
husband as the fellow-employee argued that alcoholism cannot be cured over a 
night. According to her, the employer should have therefore transferred or demoted 
the employee instead of dismissing him. 
In determining the matter the Commissioner gave meaning to item 10(3) of Schedule 8 
of the Code of Good Practice: Dismissal of the LRA.110 The decision of the 
Commissioner was that the matter should not have been dealt with as misconduct hence 
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the dismissal was held as unfair. Item 10(3) of Schedule 8 of the Code of Good Practice: 
Dismissal of the LRA should not be read in isolation with item 10(1) of the same 
Schedule.111 Item 10(1) comes with the issue of alternatives and reasonable 
accommodation for ill employees, depending on the nature of job. Item 11 of Schedule 8 
of the Code of Good Practice: Dismissal of the LRA reflects that there is a time to 
dismiss but through incapacity. Matters for consideration are: 
• The nature of work 
• The extent to which alcoholism affects the ability of the employee to do his or her 
job. 
• The period for which the employee can be absent from work. 
• The possibility of alternatives. 
• All other considerations as contained in item 10(1) are applicable.112   
The item does not give obligation to employers for assisting employees who are not 
suffering from alcoholism. The correct interpretation is that it does give obligation when 
employees suffer from alcoholism as it was also held in Builders Trade Depot v 
Commission for Conciliation Mediation and Arbitration.113 
There is no court decision in which the court has endorsed the abandoning of incapacity 
route for misconduct for alcoholic employees who do not deny their status and are 
cooperative with the treatment but come to work being under the influence of alcohol. 
On the contrary, the courts have not been silent on the obligatory duty on the part of the 
employers. The misconduct route comes in when there is no conclusive evidence that 
the employee is an alcoholic. 
The employer policy also has a big role in the distinction between alcoholism and being 
under the influence of alcohol.114 Where the employer has treated the matter of an 
intoxicated employee as misconduct contrary to the employer policy, the courts have 
intervened. If according to the employer policy there should be investigations to 
determine whether the employee who has been caught being under the influence of 
alcohol is not an alcoholic the employer should comply with its policy and not rush for 
misconduct route otherwise the court will find the process and the outcome to be unfair 
as it was the case in Black Mountain v Commission for Conciliation, Mediation and 
Arbitration, whereby the employer dismissed an employee who caused an accident 
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whilst under the influence of alcohol, instead of investigating the possibility of alcoholism 
first as required by the employer policy.115 
If the distinction between alcoholism and being under the influence of alcohol is to be 
maintained and given a meaning, alcoholism should not be treated as misconduct, 
especially when the employer policy is not silent on the matter. There should however 
be no employer policy that is contrary to item 10(3) of Schedule 8 of the Code of Good 
Practice: Dismissal of the LRA,116 for it would be unlawful to do so. 
5 3   Being under the influence of alcohol and the law  
When employees who have been dismissed for being under the influence of alcohol at 
work or during working hours challenge their dismissals, in determining the fairness of 
dismissals the arbitrators should apply the principles outlined in items 4 and 7 of 
Schedule 8 of the Code of Good Practice: Dismissal of the LRA.117 In other words the 
arbitrators should look at the fairness of the process and the fairness of the reasons for 
dismissal by asking themselves the following questions: 
• Was there a dismissal? 
• Was there a fair hearing? 
• Was there a contravention of the rule?  
• Was the rule known or could have been reasonably been known by the 
employee? 
• Was there consistency in the application of the rule? 
• Could a progressive disciplined not have been applied, in other words was the 
dismissal an appropriate sanction?118 
Where there is no evidence of alcoholism, being under the influence of alcohol should 
be treated as misconduct irrespective of the employee’s personal circumstances. In 
Transnet Freight Rail v Transnet Freight Bargaining Council supra the Commissioner 
found the dismissal of an employee that was dismissed for being under the influence of 
alcohol as unfair. In addition to the order of reinstatement and one month salary 
compensation, the employer was ordered to afford Ms Louw counseling and 
rehabilitation though she was not an alcoholic.119 One of the reasons which influenced 
the arbitrator was that there was uncontested evidence that Ms Louw was abused the 
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previous night hence she had to be taken through the Employee Assistance Programme 
of the company.  
The main task of the Labour Court was to decide whether the matter of an employee 
who comes to work under the influence of alcohol should be treated as ill-health 
incapacity though such an employee is not an alcoholic. As stated above item 10(3) of 
Schedule 8 of the Code of Good Practice: Dismissal of the LRA is preserved for 
employees who suffer from alcoholism.120  By extending the benefits of this item to an 
employee who does not suffer from alcoholism is a fundamental error that was made by 
the Commissioner. There is no obligation on the part of the employer to offer counseling 
and rehabilitation for employees who are not alcoholics but found to be under the 
influence of alcohol.121  
This was also the case in ADT Security ((Pty) Ltd v Commission for Conciliation 
Mediation and Arbitration whereby the Commissioner amongst the other was persuaded 
by the testimony of the employee who testified that he began to have an alcohol problem 
ever since his first-born died.122 The Commissioner as in Transnet Freight Rail v 
Transnet Freight Bargaining Council supra held that the matter should have been 
treated as incapacity instead of being treated as misconduct and further exceeded his 
powers by instructing the employer to facilitate employee assistance programme for the 
employee and take away risky duties until full completion of the programme.  As the 
Labour Court found the issue of the distinction to have been misconceived, the 
arbitration award was reviewed.  
5 4 The overlap between alcoholism and being under the influence of 
alcohol 
In certain instances even though it is a well-known factor that the employee is an 
alcoholic, where there has been no cooperation from the employee or when he or she 
denies that he or she is suffering from alcoholism, dismissal has been justified. The 
nature of dismissal may change from ill-heath incapacity to a misconduct dismissal.123 
The International Labour Organisation also recognizes this overlap.124 The following 
case law reflects the overlap: 
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5 4 1   Portnet (Cape Town) and South Africa Transport and Allied Workers 
Union on behalf of Lesch125  
Mr. Lesch a former employee of Portnet was dismissed for being under the influence of 
alcohol at work and using abusive language against his superior. The employee 
continued to live in denial despite all the attempts of the employer to assist him with 
treatment for alcoholism. The view of the Commissioner was that there is a point 
whereby it could be said the employer has done all it could. There was no need of 
following the incapacity route because of the condition or attitude of the employee. 
Further attempts would bring no fruit according to the Commissioner, hence the 
dismissal was justified.  
The correct interpretation of the arbitration award however is that had there been a 
cooperation from the employee but all attempts to help him fail still, the employee would 
still be dismissed but through incapacity. Here what could have been initially an 
incapacity case became a misconduct case. 
5 4 2 Spoornet (Ermelo) v SARHWU on behalf of Nkosi126 
Nkamula Amon Nkosi who was employed by Spoornet was dismissed for being under 
the influence of alcohol whilst on duty. He challenged the matter through his union and 
the arbitration was held on 01 December 1997 under the auspices of the Independent 
Mediation Services of South Africa. It transpired in the arbitration hearing that on 16 and 
19 May 1997 Nkosi was under the influence of alcohol at work. 
When the employer offered counseling and treatment he denied that he had an 
alcoholism problem. Even Wills Hanekom a psychologist that was organized by the 
employer to help Nkosi recommended that if he was refusing help, the employer should 
proceed with discipline.  
Even though Nkosi had a clean disciplinary record of 12 years the panelist reasoned that 
it would be of no use to order reinstatement as he would repeat the same since he was 
on constant denial that he was an alcoholic though the evidence proved that he was 
indeed. 
Also in this case what could have been treated as incapacity was treated as misconduct, 
a clear reflection of possible overlap. 
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5 4 3 Builders Trade Depot v Commission for Conciliation, Mediation and 
Arbitration127 
Manie Naidoo was dismissed for misconduct pertaining to drinking alcohol whilst on duty 
and was already in possession of a written warning for the same offence. During the 
arbitration proceedings his representative, Van Vollenhoven, contended that the 
employee was having a problem of alcohol dependency but the employee could not 
agree to this.128 The Labour Court upheld the decision of Commissioner Bulose in 
finding the dismissal of the employee as fair. The reasoning of the Labour Court was 
that there was no way of finding otherwise as the employee denied that he was an 
alcoholic, hence the award of Commissioner van Zyl who found the dismissal to be 
unfair was reviewed. 
5 5 Conclusion 
The law is certain on how being under the influence of alcohol should be treated in 
relation to the distinction between alcoholism and being under the influence of alcohol. 
Being under the influence of alcohol is treated as misconduct and is a dismissible 
offence. 
Where there seems to be a discord is a relation between being under the influence of 
alcohol and the impairment as there have been contradictory decisions as to the amount 
of proof that is needed in order to conclude that an employee was impaired from doing 
his duties as a result of alcohol consumption. There appears to be two views. The first 
view is that if an employee has tested positive for the existence of alcohol above the limit 
and there is presence of physical symptoms of an intoxicated person or one of the two 
indicators is positive, the employee is under the influence of alcohol and were he or she 
be allowed to do the duties he or she would be impaired, depending on the nature of 
work. According to this view there is no need of proving impairment, on the balance of 
probabilities the employee would be impaired. This view does not take into consideration 
the amount of time that was worked before the employee was caught. This view derives 
its authority from Exastics-Pet (Pty) Ltd v Patelia supra as discussed. 
The second view that derives its authority from Astore Africa (Pty) Ltd v Commission for 
Conciliation, Mediation and Arbitration supra as confirmed by Labour Appeal Court 
decision in Trentyre (Pty) Limited v NUMSA supra holds that whilst the breathalyzer test 
results combined with physical observations may indicate that the employee has 
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consumed alcohol, they are not necessarily on themselves conclusive in indicating that 
the employee was under the influence of alcohol. There must be proof that the employee 
was impaired from doing his duties with the necessary skill required. This view takes into 
consideration the amount of time in which the employee worked before being caught. 
The second view is not sustainable when it is compared against a need for workplace 
safety and is therefore inconsistent with section 21 of the Occupational Health and 
Safety Act 85 of 1993 read with section 2A of General Safety Regulations which requires 
employers not to allow workplace access to employees who are under the influence of 
alcohol.    
Currently there is no law regulating as to which sectors should have a zero tolerance 
policy or which categories of employees can it apply to. This has been left to the 
discretion of employers, hence a need for a commissioner to intervene was upheld in 
Taxi-Trucks Parcel Express (Pty) Ltd v National Bargaining Council for the Road Freight 
Industry supra. 
The employer policy regulating alcohol misconducts should be interpreted with the rest 
of the law in particular the LRA that gives powers to commissioners to look at the 
fairness of the dismissal.129 There should be a balance between a zero-tolerance policy 
and a need for progressive discipline. The certainty of the law should not depend on 
individual employer policies. 
 Although the distinction between alcoholism and being under the influence of alcohol 
may not be obvious the two however remain separate and should be treated by the 
different provisions of the LRA.130 As has been seen in the discussion where some 
Commissioners have miscategorised alcoholism and being under the influence of 
alcohol courts have intervened. 
Even though there is a thin line between alcoholism and being under the influence of 
alcohol and at times overlapping, the work place policies can play a big role in the 
distinction.131  
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Chapter 6 
A critical analysis of the case law as it relates to alcoholism and being 
under the influence of alcohol 
6 1 Introduction 
Section 23(1) of the Constitution of the Republic of South Africa, 1996 (the Constitution) 
guarantees everyone the right to fair labour practices. The purpose behind review 
mechanism in the South African jurisprudence is to ensure fairness. The evaluation of 
fairness in respect of arbitration awards is done through the review process as outlined 
in section 145 of the LRA.132  Section 145 reads thus:  
“Any party to a dispute who alleges defect in any proceedings under the auspices 
of the Commission may apply to the Labour Court for an order setting aside the 
arbitration award- 
(1) A defect referred to in subsection (1), means- 
(a) That the commissioner- 
(i) committed misconduct in relation to the duties of the commissioner as an  
arbitrator;  
(ii) committed a gross irregularity in the conduct of the arbitration proceedings; 
or 
(iii) exceeded the commissioner’s powers; or 
(b) that an award has been improperly obtained.” 
Arbitration awards whose dispute centered on alcoholism and being under the influence 
of alcohol have been reviewed based on the above mentioned defects. In reviewing the 
awards the Labour Court continues to be guided by the principles of the Constitutional 
Court decision on Sidumo v Rustenburg Platinum Mines Limited from which it was 
decided that the commissioner should look at the fairness of the dismissal, he or she 
must not say what he or she would do if he or she was the employer, at the same time 
the dispute should not be deferred to the decision of the employer.133 The Constitutional 
Court decided as well that in order to review a decision of the commissioner such a 
decision must be so unreasonable to the extent that no decision-maker would arrive 
at.134 The Constitutional Court seems to have acknowledged that arbitration awards may 
have insignificant errors and reviewing the awards based on minor deviations 
notwithstanding the demanding nature of work of the arbitrators would be incorrect.135  
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The task of the Labour Court is to look at both the patent and latent irregularities in the 
award.136 These irregularities should be of serious nature to the extent that one of the 
parties has been denied a fair hearing.137 
The discussion focuses mainly on the review judgments as they relate to the following 
areas: 
• Distinction between alcoholism and being under the influence of alcohol. 
• The finding of guilt in particular as it relates to the degree of intoxication and or 
impairment. 
• The appropriate sanction. 
6 2 The case law and the distinction 
As discussed above it is possible to make an error of law in the distinction between 
alcoholism and being under the influence of alcohol, the reason being a narrow line 
between the two.138 
6 2 1 Transnet Freight Rail v Transnet Freight Bargaining Council139 
After the commissioner decided that the matter of Ms Louw who was dismissed for being 
under the influence of alcohol should have been treated as alcoholism and ordered 
reinstatement with an order that the employer should take Ms Louw through employee 
assistance programme, Transnet Freight Rail took the matter to Labour Court for a 
review. In the application the following reasons were sighted: 
(i) That the commissioner committed gross irregularity by: 
• Failure to make a distinction between incapacity and misconduct. 
• Failure to give regard to the importance of the rule that Ms Louw breached. 
• Failure to give regard to the validity of a serious written warning that was still in 
existence. 
• Finding an employee guilty on the charge she was not charged for, that is 
negligence at the expense of the actual charge.  
(ii) Exceeded his powers when he required Ms Louw to be taken through employer 
rehabilitation programme. 
(iii) Acted unreasonably to the extent that no reasonable decision-maker would have 
reached the same decision. 
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Gross irregularity is committed when there is a failure on the part of the commissioner to 
consider relevant material facts before him or her and apply the relevant provisions of 
the LRA.140  In this case the facts before the commissioner were that Ms Louw was 
under the influence of alcohol whilst on duty. The commissioner should have then used 
item 7 of Schedule 8 of the Code of Good Practice: Dismissal of the LRA and 
considered the following questions: 
• Whether Ms Louw contravened a rule regulating coming to work under the 
influence of alcohol? 
• Whether the rule was valid or reasonable?  
• Whether she was aware or it was reasonable to expect her to know that she 
should not come to work being under the influence of alcohol? 
• Whether Transnet Freight Rail had been dismissing other employees who were 
in a similar situation? 
• Whether a second chance could not assist Ms Louw? 
Considering the fact that Ms Louw had personal problems including being abused the 
previous night was mitigating and would have been within the law on the issue of an 
appropriate sanction. It is within the powers of the commissioner take into consideration 
personal circumstances of the employee before a sanction is issued. This matter should 
have been looked within the mitigating factors, whatever decision that the commissioner 
would have taken. What was grossly irregular was to use the provision of the LRA which 
was inapplicable.141 Counseling and rehabilitation as contained in Item 10(3) of 
Schedule 8 of the Code of Good Practice: Dismissal of the LRA are preserved for 
employees who are ill because of alcoholism, not employees who have been abused.142  
Commissioners are bound by the LRA and any error in relation to the Act is a justiciable 
ground for review.143 
Judge Steenkamp on paragraph 3 of the judgment reasoned that there was no need for 
him to give direction as to how to determine whether an employee is an alcoholic or not 
as the commissioner knew that Ms Louw was not an alcoholic. The judge found that 
there was gross irregularity on the commissioner’s failure to make a distinction between 
alcoholism as incapacity and being under the influence of alcohol as misconduct. 
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Converting a misconduct issue to incapacity may be said to be a misunderstanding of 
the issue in dispute by the commissioner and that constitutes a gross irregularity.144 
The commissioner also failed to give due regard to the importance of the rule that was 
breached in that Ms Louw’s duty involved marshalling of trains and was viewed as 
critical safety area hence the disciplinary code viewed being under the influence of 
alcohol at work as a serious misconduct. According to paragraph 33 of the judgment 
under discussion the judge held that the commissioner should have understood that the 
breach of the rule when looking the job of the employee might result in death and the 
fairness of the dismissal should have been looked in that context. 
On the issue of validity of serious written warning it is was unreasonable for the 
commissioner not to consider it because he knew that it was still valid. The four days left 
before it expired should have not made the commissioner not consider it. Legally it was 
still valid.  
On the issue of coming to a decision that Ms Louw acted negligently by being under the 
influence of alcohol the commissioner considered a matter  that was not before him. 
What he had to decide upon was a charge of being under the influence of alcohol of the 
employee whilst on duty. 
In dealing with the matter of exceeding powers Judge Steenkamp relied on Sidumo v 
Rustenburg Platinum Mines Limited supra whereby Judge Ngcobo explained that 
section 145(2)(a)(iii) of the LRA views exceeding of powers given to the commissioner 
as a reviewable ground and should be read with section 188(1)(a) of the same Act which 
indicates that the task of the commissioner is to determine the fairness of dismissal and 
in doing so is to be guided by the relevant code per section 188(2) of the LRA. By doing 
this the commissioner would be giving a fair trial to both parties in line with section 23 of 
the Constitution which guarantees fair labour practices to everyone. When a 
commissioner is doing anything outside these provisions of the law in determining the 
dispute that would be exceeding of powers.145  
This is what happened in the case under discussion, instead of looking at the fairness of 
dismissal the commissioner exceeded his powers by instructing the employee to submit 
herself to employer rehabilitation programme. This was not the matter that he had to 
decide on and in a way it contributed to an unfair hearing to the employer. The arbitrator 
made an error by making use of the rule that is applicable to incapacity instead of 
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misconduct, yet on misconduct the employee is in control of her actions unlike incapacity 
which is no fault of the employee.146  
On the overall the decision of the commissioner of ordering reinstatement with 
compensation of one month that was informed by the above stated reasons is one that 
no reasonable decision-maker could have reached as was decided by the Labour Court. 
6 2 2 Builders Trade Depot v CCMA147 
The focus of the discussion is an application for review of the arbitration award of 
Commissioner Van Zyl who instructed the employer to investigate the causes of Mr. 
Naidoo’s intoxication whilst on duty.  The facts of the case are that Mr. Naidoo was 
dismissed for being under the influence of alcohol. His duties involved driving a forklift 
on part time basis and he was a sales person on full time basis.  He had a written 
warning for driving the forklift under the influence of alcohol but on the latest event he 
was under the influence of alcohol whilst doing the duty of sales. 
The commissioner decided that Mr Naidoo was not impaired and was therefore not 
under the influence of alcohol and ordered: reinstatement, the employer to investigate 
drinking causes and to give him another written warning.  
The instruction for the employer to investigate the drinking causes had no basis in the 
law because Mr. Naidoo denied that he had a drinking problem even though his 
representative argued that he was an alcoholic. Had he agreed and produced valid 
evidence that he was an alcoholic, the commissioner would have acted within his 
powers. The enormity with this decision is that assistance in the law as stipulated in item 
10(3) of Schedule 8 of the Code of Good Practice of the LRA is given to employees who 
are suffering from alcoholism.148 In line with paragraph 7 of the judgment, employees 
who are under the influence of alcohol on duty though not suffering from alcoholism 
should be held accountable for their actions. The commissioner erred seriously by not 
distinguishing incapacity from misconduct and committed a gross irregularity which is 
reviewable in terms of section 145 (2) (a) (ii) of the LRA.149  
The order for the employer to investigate the causes of drinking is exceeding powers 
and therefore reviewable in terms of section 145(2) (a) (iii) of the LRA.150 The reason for 
this reasoning is that the commissioner’s duty was to look at the fairness of the 
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dismissal. In the event that he finds the dismissal to be unfair there are remedies 
prescribed in the law and this was not one of them. 
Failure on the part of the arbitrator to give regard to the importance of rule that was 
breached is not excusable as the employee’s duty involved sales from which he 
interacted with the public. Interacting with the members of the public being under the 
influence of alcohol would harm the employer business.151   
The judge further held that the order to issue another written warning whilst there is a 
valid one is not in line with progressive discipline. Dismissal is justiciable when there is 
an existing written warning.152 
Looking at the above errors in the award, one can conclude that the decision reached by 
the commissioner was not within the range of reasonableness, hence the award was 
reviewed, set aside and substituted with the decision that the dismissal of Mr. Naidoo 
was for fair reason.   
 6 2 3 Superstone Mining (Pty) Ltd v CCMA153 
This case concerned an employee that was dismissed for not adhering to company 
policy by being under the influence of alcohol during the working hours. He pleaded 
guilty in the hearing but submitted that he was an alcoholic but could not produce 
evidence. The commissioner’s decision was that the hearing should have been 
suspended for investigations. This point made him to find procedural and substantive 
unfairness, hence he ordered retrospective reinstatement. 
The errors of the commissioner are similar with the ones mentioned in Transnet Freight 
Rail v Transnet Freight Rail Bargaining Council supra and Builders Trade Depot v 
CCMA supra. The only major difference is that in the above-mentioned cases 
employees never claimed that they are alcoholics, but that does not change the law of 
distinction. The commissioner misconceived the issue before him, he was not dealing 
with incapacity matter but was dealing with misconduct and should have applied the 
relevant law.  
There was evidence before him in which the employee testified that he went for help 
after three weeks from the date of dismissal as to establish whether he was an alcoholic 
or not.154 This fact together with lack of evidence supporting a claim of alcoholism should 
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have made the commissioner to understand that he was dealing with misconduct case. 
It is no wonder that the Labour Court decided that the decision that had been reached by 
the commissioner was the decision that no reasonable commissioner could have 
reached. 
6 2 4 ADT Security (Pty) Ltd v CCMA155 
This is a case of a security guard who was dismissed for smelling of alcohol whilst on 
duty. His duties included driving and handling of fire arm. The arbitrator ordered 
retrospective reinstatement on the basis that the employer should have investigated 
whether the employee was an alcoholic or not. The commissioner did this despite the 
fact that there was no month in between the date of receiving a final written warning for 
the similar offence. 
The commissioner arrived at this decision without the employee claiming that he was an 
alcoholic nor having evidence that he was. This was the misconstruing of the matter that 
was before the commissioner. The matter that was before him was the misconduct 
issue, not an incapacity one. 
Apart from committing the above gross irregularity, the commissioner went further to 
exceed his powers by expecting the employer to investigate the possibility of alcoholism 
and assist the employee where there has been no incapacity.156 There was no fair 
hearing at all to the employer party. The commissioner took a decision that no 
reasonable decision maker could have taken hence the award was reviewed, set aside 
and substituted with the award that the dismissal was procedurally and substantively 
fair. 
6 3 The case law and the standard of proof 
The reviewing courts have come to different decisions to the relation between 
impairment and being under the influence of alcohol. This has to do with the degree of 
intoxication concept. There seems to be a consensus that in order for an employee to be 
under the influence of alcohol, he or she must not be able to do the work with the 
required skill and this depends to the nature of work. The discourse is mainly on the time 
period in which the employee has worked without impairment before being caught, the 
value judgment on the defence of drinking a night before and the amount of weight to be 
put to the presence of physical symptoms of a person that is being under the influence 
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of alcohol and the implication of positive breathalyser test results. The following case law 
is a reflection of this discord: 
6 3 1 Tanker Services (Pty) Limited v Magudulela157 
The facts of the case have already been discussed in chapter 4, crucially under 
discussion is to show how the reviewing court approached the process leading to the 
dismissal of Magudulela. Magudulela’s defence was that he drank the previous night. 
The indicators that point that he was under the influence of alcohol, were: the two 
security officers of the client (Sappi Saiccor) that suspected him to be under the 
influence of alcohol, physical symptoms of an intoxicated person and the inference 
drawn on his refusal to do breathalyzer test.  
Whilst the above evidence was before the Industrial Court, the court was not convinced 
that the commissioner applied his mind by coming to a conclusion that Magudulela was 
under the influence of alcohol. The Industrial Court reasoned and correctly so that in 
order for an employee to be under the influence of alcohol the faculties must be impaired 
to the extent that an employee cannot perform the duties with the required skill. What 
the industrial Court failed to do was to bring in the nature of work to the picture. The 
three above indicators coupled with the nature of work should have made the court to 
come to a conclusion that the arbitration award was not reviewable. Whilst the matter 
was held before there was a Constitutional Court decision in Sidumo v Rustenburg 
Platinum Mines Ltd supra, there has been no time where the decisions of the 
commissioners would simply be changed without applying reasonableness criteria to 
review an award.158   
The Labour Appeal Court agreed with the Industrial Court on the concept of impairment 
of faculties that in order to conclude that on the balance of probabilities an employee is 
under the influence of alcohol the faculties should be impaired to the extent that the work 
cannot be done with the required skill. The Labour Appeal Court took into account the 
nature of work, the two securities that suspected the employee of being under the 
influence of alcohol, the presence of physical symptoms of an intoxicated person and an 
inference drawn on the refusal to do breathalyser test  into consideration and concluded 
that in all probabilities Magudulela was under the influence of alcohol.  
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The commissioner considered the evidential material that was before the arbitration 
proceedings and applied the law. There was therefore no need of interfering with the 
award hence the appeal succeeded. 
6 3 2 Astore Africa (Pty) Ltd v CCMA159 
The facts of the case have already been discussed. What is interesting is the reasoning 
of the commissioner which was endorsed by the Labour Court. Key to the decision of the 
commissioner is that the employee who was employed as a driver and dismissed for 
being under the influence of alcohol should not have been dismissed because his 
consumption of alcohol would have not made him to be unable to perform his driving 
duties.160  
The employer’s view was that the standard used by the commissioner could have been 
focused on whether the employee’s driving could have been affected not whether it was 
affected. The law has considered the nature of work in order to arrive to a decision of 
whether the employee is under the influence of work or not and this reasoning did not 
persuade the Labour Court. The court should have taken authority from Tanker Services 
(Pty) v Magudulela supra whereby it was held that in all probabilities Magudulela was 
under the influence of alcohol, being informed by the similar reasons although in this 
case the deduction on breathalyser results was not a matter of inference but there was 
evidence of positive results. Even though in this case the driver might have not been the 
driver of a heavy vehicle, the fact remains that he was a driver and driving is dangerous. 
To demand evidence that suggests he did not drive properly as against the evidence 
that suggests he would not drive properly was unreasonable.  
It seems as if the Labour Court fell short in performing its function. Central to the review, 
the reviewing court should ensure that there has been a fair hearing to both parties161  It 
was unfair to the employer to be expected to provide evidence that proves that the 
employee was unable to drive more than the evidence that was available, the one 
reflecting that he would not be able to drive. 
Few months after this judgment of the Labour Court decided differently in Exactics-Pet 
(Pty) v Patelia whereby the commissioner reinstated an employee who was dismissed 
for being under the influence of alcohol whist on duty because to his reasoning the mere 
presence of alcohol in the system and the presence of physical symptoms of an 
intoxicated person are not enough to prove that the employee was impaired to the extent 
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that he could not do his job with the required skill. The reasoning was mainly influenced 
by the evidence that reflects that the breathalyser test was taken two hours after the 
employee was doing his job, during these two hours he was working without incident 
and the crystal breathalyzer test could not be relied on according the commissioner.162 
The Lobour Court’s view was that the standard of proof that was required by the 
arbitrator was too high. The Labour Court held that the physical observations together 
with breathalyser test results that indicated the presence of alcohol were enough to 
prove that the employee was under the influence of alcohol. The court took the matter 
further to quote from Carolissen v International Brokers (Pty) Ltd,163 where it was  held 
even if physical observations were on their own that would have been enough to prove 
on the balance of probabilities that the employee was under the influence of alcohol164    
If there was no contrary decision in Trentyre (Pty) Limited v NUMSA,165 it would be said 
that Astore Africa (Pty) Ltd v CCMA,166 was nullified by the decision in Exastics-Pet (Pty) 
Ltd v Patelia supra. The decision in Trentyre (Pty) Limited v NUMSA gives credence to 
the concept of the degree of intoxication.167  The factual background of this case has 
been already given on chapter four, for the topic under discussion it is worth noting the 
following: 
Although the commissioner accepted that the employee was under the influence of 
alcohol he could not find that he was intoxicated to the extent that he was unable to 
perform his duties.168 This is a contradiction, one cannot be under the influence of 
alcohol and be able to do his job with the skill required. It is now accepted in the law that 
in order for an employee to be said to be under the influence of alcohol his consumption 
of alcohol must make him to be unable to perform his job with the required skill.169 
The arbitrator exceeded his powers when he said the presence of physical symptoms of 
an intoxicated person on the employee might be caused by consumption of alcohol that 
was consumed the previous night. Employers are prohibited by the law from allowing the 
employees who are under the influence of alcohol to enter the workplace premises.170 
The law talks about being under the influence, it does not distinguish if alcohol was 
consumed in the morning or previous night. What is unlawful is being under the 
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influence of alcohol at work. The commissioner misdirected himself when he probed 
whether the employee was under the influence of alcohol because of the alcohol he 
consumed the previous night or in the morning before he reported for work. 
After finding that the employee was under the influence of alcohol the commissioner 
should have looked at whether dismissal was appropriate as a sanction. The charge was 
not about the consumption of alcohol during working hours or at work or before reporting 
for duty. The charge was about being under the influence of alcohol whilst on duty.  
The Labour Court and Labour Appeal Court should have found that the commissioner 
was not entitled to make this speculation at the expense of the unfair hearing to the 
employer party.  
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Chapter 7 
Conclusion 
Alcoholism is treated as incapacity due to ill-health and being under the influence of 
alcohol is treated as misconduct. Whilst it may appear obvious to determine whether an 
employee is an alcoholic or not when it comes to practice the opposite is unfortunately 
true. One of the challenges relating to alcoholism is the point at which an employee in an 
enquiry can raise defence of alcoholism.  
Also, another challenge relates to when employers have to draw a distinction between 
alcoholism and being under the influence of alcohol. This is also worsened by the fact 
that courts and other tribunals have not been consistent in indicating the test that must 
be applied when determining whether one is under the influence of alcohol. 
7 1 Alcoholism 
When dealing with employees suffering from alcoholism, employers should offer 
counseling and rehabilitation to alcoholic employees in line with item 10(3) of Schedule 8 
of the Code of Good Practice: Dismissal of the LRA.171 This provision of the law is 
binding as was held in Transnet Freight Rail v Transnet Freight Bargaining Council.172 
The issue of binding effect was taken further in Independent Municipal and Allied Trade 
Union on behalf of Strydom when the Labour Appeal Court held that items 10 and 11 of 
Schedule 8 of the Code of Good Practice: Dismissal of the LRA are binding and a failure 
to comply will result in a procedural and substantive unfairness.173 When the employer 
has evidence that an employee is an alcoholic, it is compulsory to offer counseling and 
rehabilitation and if the employee does not cooperate the only acceptable form of 
dismissal is incapacity.   
The correct reading of the law is that opting for misconduct is only justifiable when there 
is no cooperation after the employer offered counselling and rehabilitation on the basis 
of suspicion of alcoholism by the employer or claim by the employee without providing 
evidence. As the employer cannot charge an employee who is no longer productive 
because of suffering from tuberculosis or any other diseases, the same is applicable to 
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alcoholism. The only recourse of the employer is to follow an ill health incapacity 
procedure.174  
 7 2   Being under the influence of alcohol  
In order for a conclusion to be made on the balance of probabilities that the employee 
was under the influence of alcohol, proof must be provided that he or she was impaired 
from doing job with the required skill. The degree of intoxication is taken into 
consideration when determining whether an employee is under the influence of alcohol 
or not. The challenge which the law has to deal with was emphasized by the court in 
Trentrye (Pty) Limited v NUMSA: 
“As regards the merits it cannot be said the decision which the commissioner 
reached is one which no reasonable commissioner could reach (Sidumo, supra). 
The commissioner accepted that the employee was under the influence of alcohol 
but correctly found that there was no evidence that the intoxication was of such a 
nature to render him incapable to perform his duties. There was no evidence that the 
employee had consumed alcohol before he reported for work on the day of the 
incident or that by reason of the consumption of intoxicating liquor, he was unable to 
perform tasks entrusted to him. (Tanker Services (Pty) Ltd v Magudulela [1997] 12 
BBLR 1552 (LAC). To the contrary the evidence is that he worked for one and half 
hours before he was confronted by one Cloete. The employee’s evidence which was 
not disputed, was that he had consumed alcohol the night before.”175  
When the commissioner found that the employee was under the influence of alcohol that 
was enough. It cannot be said the employee performed the work without being impaired 
whilst he has been under the influence of alcohol.176  
This decision is not sustainable in terms of deterring being under the influence of alcohol 
and it creates a very high standard when it comes to proving that an employee was 
under the influence of alcohol. The unfortunate part is that the Labour Appeal Court or 
Supreme Court is yet to pronounce on this.  
It is recommended that the well-known and internationally recognized physical 
observations such as blood-shot eyes, slurred speech, aggressive behavior, alcohol 
smell and unstable walk, combined with positive breathalyser test results or on their own 
be accepted as indicative that on the balance of probabilities the employee was under 
the influence of alcohol and therefore impaired from doing his work properly. Any proof 
beyond this would be importing a proof beyond reasonable doubt principle into civil 
law.177   
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The appropriate sanction to be given to an employee who is found guilty of being under 
the influence of alcohol is largely influenced by whether the employer has a zero 
tolerance policy or not. The nature of work, position of an employee and disciplinary 
record are key areas of consideration as well. 
7 3 The distinction between alcoholism and being under the influence of 
alcohol 
As discussed above the question of the distinction between alcoholism and being under 
the influence of alcohol was settled in Transnet Freight Rail v Transnet Freight 
Bargaining Council.178 The court held that employees who are not alcoholics and come 
to work under the influence of alcohol are responsible for their actions and can be 
charged for misconduct, whereas employers have an obligation to assist employees 
suffering from alcoholism with counseling and rehabilitation.  
What makes a complication in the distinction between the two is the overlapping that 
always exists. The discussion has shown that what may have started as incapacity may 
become a misconduct, also what has started as misconduct may become incapacity.  
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